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Stormwater Permitting and the Bay TMDL:

Conjectures Inferred from: National Trends; EPA’s “Bay TMDL” Letter; and Montgomery County’s Draft MS4 Permit

WRTC Meeting

September 17, 2008
Through committee work and by tracking regulatory trends, COG staff endeavor to keep abreast of changing regulatory requirements likely to affect COG’s members.  Three recent events, all occurring in September, help provide an emerging picture of regulatory trends likely to affect MS4 permittees in the COG region as the Bay TMDL moves to completion.  These events are:

· A TMDL seminar sponsored by the Water Environment Federation (WEF) in Baltimore (COG staff helped organize the seminar);

· Transmittal of a letter from EPA Region III Administrator Don Welch to Maryland DNR Secretary John Griffin related to the pending Bay TMDL; and

· Issuance by MDE of the draft MS4 permit for Montgomery County.
Some National Trends – It’s reasonable to conclude that actions and activities taking place in one part of the country may well appear elsewhere.  Seminars provide an opportunity for EPA to float ideas that appear to be gaining currency.  Much of the latest ideas and practices related to TMDLs were presented at the recent WEF seminar on TMDLs in Baltimore.  
· Focus on Implementation - Nationwide, the emphasis is shifting from producing TMDLs (some 35,000 developed to date) to implementation.  Whether the resources exist to actually accelerate implementation is yet to be seen.
· TMDL-MS4 Linkage – Like WWTPs, MS4s are treated as point sources and are subject to receiving a Waste Load Allocation (WLA) as a part of a TMDL.  While the explicit permit link between TMDLs and WWTPs is well established, the permit link between TMDLs and MS4s is still evolving but the specifics remain unclear.  What is clear is that the legal requirements are increasing and that some sort of WLA is anticipated.  It’s likely that this will be dealt with by “BMP translators” to quantify the necessary load reductions.
· Increasing Emphasis on Stormwater TMDLs (1) - EPA is actively encouraging the development of “Watershed Scale TMDLs,” and will be issuing a related “Practitioner’s Handbook” in the fall.  EPA states that this is intended to help integrate TMDLs & other WQ programs, including: (1) watershed planning; (2) permitting; and (3) water quality trading. 
· Increasing Emphasis on Stormwater TMDLs (2) The MS4-TMDL connection has become sufficiently complex that EPA is preparing a TMDL – Stormwater Handbook as a broad (180 page) reference.  It is to be a tool to assist both TMDL preparers and permit writers and thus is intended to help strengthen the TMDL-MS4 permit connection.  It is anticipated that the Handbook will be out in draft form in the next few weeks.  EPA staff have agreed to participate in a worksession on the draft at the November 13, 2008 WRTC meeting. 
· Permit Limits: Numeric or Based on BMPs? - EPA notes that “effluent limitations in NPDES permits must be numeric unless such limits are infeasible to calculate, in which case they may be expressed as BMPs.”  The “BMP” approach appears to be pretty universally accepted for MS4 permits.  However, linkages and quantification of some level of expected pollutant load reductions from a prescribed suite of BMP controls will likely be developed in order to satisfy the need to develop local load allocations.
· Residual Designation - EPA pointed out a (little known, apparently) provision of the CWA called, Residual Designation, which allows areas not normally subject to a stormwater permit to be subject to such a permit under certain conditions.  This may affect private commercial & industrial areas and parking lots, roofs and roadways on properties currently not regulated, most likely in areas where controls on regulated stormwater will not achieve WQS.  “Any person may petition” the permitting authority for such a designation (e.g., citizens, environmental groups). 
· Impervious Cover TMDLs - In Connecticut, and elsewhere, the state is preparing TMDLs based on impervious cover (IC), with 12% being the threshold for instituting corrective action.  Such TMDLs are implemented through providing BMPs to mitigate the impacts of runoff from impervious surfaces, not actually reducing the amount of IC. 
Conjectures for the Bay Region – The letter from Don Welsh, EPA Region III Administrator, makes it clear that EPA is on a fast track to complete the Bay TMDL, aiming for completion by December 2010.  The letter leaves some room for maneuvering regarding just how geographically refined the loadings will be made.  
· Bay TMDL-MS4 Linkage - As the Bay TMDL proceeds, the “Bay TMDL-MS4” linkage will likely strengthen.  This reinforces the need for continued monitoring of and active participation in the development of the Bay (and other) TMDLs and the emerging policies linking approved TMDLs to permit conditions.  It’s reasonable to assume that “successes” in one region, state or even jurisdiction are likely to be replicated elsewhere. 
· Geographical Refinement of the Bay TMDL - The letter states the following: “At a minimum, EPA Region III intends to identify in the TMDL the individual facility point source WLAs and aggregate nonpoint source LAs for each nonpoint source sector.”  It’s reasonable to assume that each MS4 permittee will eventually receive a WLA, though it will probably be done by the governing state and not EPA, with appropriate modeling support from EPA.
· Implementation Planning a Local Responsibility - The newly issued draft MS4 permit for Montgomery County includes a requirement that, “Within one year of the effective date of this permit or the approval of an applicable TMDL by EPA, whichever is later, the County shall submit to MDE for review and approval a TMDL implementation plan for each EPA approved TMDL for a watershed or portion of a watershed covered by this permit.”  This sets in motion what amounts to an adaptive management approach of defining, implementing, monitoring, assessing, and revising actions intended to achieve standards with the burden on the MS4 permittee to develop the relevant implementation plan.  Presumably this provision will apply to the Bay TMDL, once it has been approved by EPA.
· From TMDLs to Tributary Strategies - This also suggests that the urban stormwater portion of newly prepared Tributary Strategies will derive from the implementation plans prepared locally.  This may present an opportunity for the MS4 permittees to define the MS4 sector portion of the Tributary Strategies.  In the past, Tributary Strategy preparation was done by the states and EPA, based on successive model runs of the Watershed Model.  There is additional language in the draft permit that: “This NPDES permit encourages Montgomery County to assist with the implementation of the Tributary Strategy designed to meet the nutrient and sediment reduction goals of these [Middle Potomac and Patuxent] tributaries.”  The permit is silent, however, on just how the new strategies are to be developed.  It’s also not clear just what timetable will be followed to prepare new Tributary Strategies. 
· Other MS4 Provisions – Other provisions in the draft permit focus on watershed assessments and watershed restoration.  While these are aimed at local conditions, to some extent such activities will probably support implementation of the Bay TMDL.  Also, this brief “conjecture” presumes that key aspects in the Montgomery County MS4 permit will likely be emulated elsewhere.  There is no guarantee that this is so.
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